Jlekuus 6. [IpaBa Ha HENMPUKOCHOBEHHOCTH YACTHOM KU3HH U TOCYIapCTBEHHOE
peryJupoBaHue.

MHTEeHCMBHOE pa3BUTHE 3aKOHOJIATENLCTBA B chepe MHPOPMALIMOHHOM 0€3011acHOCTH
BBIIBUHYJIM HAa TMEPBBIA IUIaH HEOOXOAMMOCTh 3aKOHOJATEILHOTO OOECIeYeHHs IpaBa
Ka)KJOT0 Ha HENPUKOCHOBEHHOCTh YaCTHOM JKU3HHU.

JIaHHBI NPUHIUI, IPU3HAHHBIA COBPEMEHHBIMM CTPAaHAMH C JEMOKPATHYECKUM
TUIIOM Pa3BUTHUS, NPEACTABIIAET cOO0M BaKHEHUIINI 31€MEHT MPaBOBOro CTaTyca JUYHOCTH,
CYLIHOCTb KOTOPOI'O OIPEAEISETCS HE TOJBKO PAa3BUTOCTbIO HMHCTUTYTOB IPaKAAHCKOTO
o0111ecTBa, HO U HAJTMYMEM KOH(MIMKTA YaCTHBIX U IIyOJIUYHBIX HHTEPECOB.

Hepenko B ropuauueckoil quTeparype IpHU aHaIu3€ JaHHOIO MOHATHS NPUMEHSAETCS
TEPMUH - IpaiiBecH, KOTOPbII paccMaTpuBaeTcs (QyHaMEHTaIbHBIM €CTECTBEHHBIM IPAaBOM
4eJoBeKa, NpH3HAHHBIM BceoOmiel neknmapanueid mpae uenoBeka [1]. B coBpemeHHOM
IIOHMMAaHHUM 3TO IMPaBO SBJSAETCS MHOTOACIEKTHBIM U BKJIOYAeT B ce0s1 MHPOPMALMOHHBIE,
¢usnveckne, npaiiBecH KOMMYHHMKAIMH, TEpPUTOpUANBbHOE TpaiiBecuk W Jpyrue
Pa3HOBUIHOCTH.

[TpumeuaTenbHo Takke, uro U B KasaxcraHe MIyT akTUBHbIE JHUCKYCCUU B 3TOM
HalpaBJICHUU, NPOBOJUTCS HAYYHBIH 0030p OCHOBHBIX MEXKJIYHApPOIAHBIX HHCTPYMEHTOB,
3aKPEIUISIONIMX TapaHTUU OO0ECcleyeHus W 3alluThl JIaHHOTO IIPaBa, aHAIU3UPYIOTCS
pa3iIHYHBIC €¢ acIeKThI [2].

AHanu3 1IpaBOBOM JIMTEPATYpPbI MOKA3bIBAET, YTO JAHHBI MHCTUTYT BCTpPEYaeTCs B
3aKOHOJATEIbCTBE OOJIBIIMHCTBA COBPEMEHHBIX rocynapctB. Hopmbl 0 HEMPUKOCHOBEHHOCTH
YaCTHOM >KM3HM, HAXOJAT OTPaKEHHWE HE TOJIbKO B OCHOBHBIX 3aKOHAX, HO M OTPACIEBOM
3akoHojaTenbcTBe. OJHAKO, MHOTHME CHelu(HUUecKue BOIMPOCHl, BO3HHUKAIOIIME B
MOBCEIHEBHOM >KM3HH, CBSI3aHHBIE C MPOOJIEMOIl peanu3alyl JTaHHOTO IpaBa BbI3BIBAIOT
MHOTO CIIOPOB W pa3lMYHBIX B3IJIAJ0B, HAMPABICHHBIX HA MX pa3peuieHne. OCOOeHHO 3TO
KacaeTcsi IpaBa Ha 3alllUTy [EPCOHAIBHBIX JaHHBIX, M YETKOrO0 3aKOHOJATEIIbHOTO
OIIpEACIICHUSI TIOHATUHN «3AKOHHOE U HE3AKOHHOE 6MeulamensCmeoy, «4acmHuas JHCUSHLY,
«UYHAA U ceMeUHas maunay u ap.

[TpumeuaTenbHO, YTO NMPUHIUI HENIPUKOCHOBEHHOCTH YaCTHOM XKM3HHU, OTPAXKEH U B
MEXIYHAapOAHBIX JIOKYMEHTAaX: «HHUKTO HE MOXKET [OABEpraTbCsi IPOU3BOIHLHOMY
BMELIATEJIbCTBY B €0 JIMYHYIO M CEMEWHYIO XU3Hb, ITPOU3BOJBHBIM IOCATATENbCTBAM Ha
HENPUKOCHOBEHHOCTh €r0 >KUJIUIA, TallHy €ro KOPPECIOHACHLUU WM Ha €ro 4ecTb U
penyranuio. Kaxxaplii 4eIoBeK MMEET MpaBO Ha 3alUTy 3aKOHA OT TaKOTO0 BMEIIATEIbCTBA
WM TaKUX TOCATaTenbeTBy» (cTaths 12 Beeobwen Jexniapayuu npas wenosexa)[3]. Cxoxue
MIOJIOKEHNS H3JI0KEHBI M B MEXAYHApOJHOM IIaKT€ O TPaKIAHCKUX M IOJIMTHYECKUX
npaBax (cTates 17), a TakyKe WHBIX JOKyMeHTax[4].

Tak, [lexnapanueii [Tapnamentckoit  Accam6bien Cosera EBpomsl o cpenctBax
MaccoBoi mHpopmanuu U mpasax yenoBeka (1970) 3To mpaBo ompenensercs Kak <«IpaBo
BECTH CBOIO XHM3Hb IO COOCTBEHHOMY YCMOTPEHMIO NPH MHHHUMAJIBHOM IOCTOPOHHEM
BMEIIIATEIILCTBE B HEEM[5].

ITpaBo Ha  HENPUKOCHOBEHHOCTH 4aCTHOMN KU3HU 3aKpEIIEHO u
B Koncruryimu Peciyonuku Kaszaxcran (crathst 18), u o cBoeMy COEpIKaHUIO OXBAThIBACT
IIPaBO Ha HENIPUKOCHOBEHHOCTh YAaCTHOM KHU3HU, INYHYIO U CEMEHHYIO TalHY, 3aIlIUTy CBOEH
YecTH W JOCTOMHCTBA, MpPaBO Ha TalHy JUYHBIX BKJIAJOB M cOEpeKeHUil, Mepernucku,
TeJIe()OHHBIX TEPErOBOPOB, MOUYTOBBIX, TeJerpadHbIX M HHBIX cooOueHuil. OrpaHudyeHus
9TOr0 ImpaBa [JOIYCKAaIOTCSA TOJBKO B CIIydasxXx M B IOpPALKE, IPAMO YCTaHOBIEHHBIX
3aKkoHOM[6].
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W3 aHanu3a KOHCTUTYLMOHHBIX HOPM CIEAYET, YTO O3TO IpaBO SBISAETCS
OIpeeNIAIoMUM (GaKTOPOM IIPABOBOIO rOCYAAPCTBA U 3ALUUTHI JIUYHBIX UHTEPECOB YEJIOBEKa
OT IPOM3BOJIA CO CTOPOHBI ITyOIMYHBIX OPTaHOB BIIACTH.

CopepxaHue HAHHOIO TIIOHATUS OXBAaTbIBAE€T LEIBIA PsI IPaB, 3aKPEIUICHHBIX
B KOHCTUTYIIMY ¥ TEKyIIeM 3aKOHOIATEIBCTBE, CPEAN KOTOPBIX HEOOXOAUMO BBIJICIIUTH:

- IPaBO HA JIMYHYIO U CEMEWHYIO TaiiHy; IIPaBO HA yBa)KCHUE U 3alIUTY CBOCH YECTH U
JIOCTOMHCTBA, J0OPOro UMEHU U JIEIIOBOM penyTaluu;

- 3amper Ha cOOp, XpaHEHHE, MCIOJIB30BaHHUE M PaclIpOCTpPaHEHHE JHOOOM
uHbOpMAllMM JIMYHOTO Xapakrepa, ©Oe3 corjmacusa Juna (MpaBoO  KOHTPOJIUPOBATH
uHpopmanuo o cebe); MpaBO Ha 3alUUTy [E€PCOHAIBHBIX JAHHBIX, B TOM YHCIE
OMOMETPHUECKUX;

- TallHa JMYHBIX BKJIQJOB M CcOepexeHMil; TaillHa TNepenucku, TeaePOHHBIX
MIEPEroBOPOB, MOYTOBBIX, TelerpadHbIX M HWHBIX COOOHICHWH (TalilHa KOMMYHUKAIHi);
HENPUKOCHOBEHHOCTb JKWINIIA; BpaueOHas TaifHa; TailHa yCHIHOBJIEHUS; TaliHa HCIIOBE/H;
HAJIOrOBas TaiiHa; KOMMEPYECKas TalHa;

- aJJBOKATCKas TaiiHa; MHbIE OXPaHsAEMble 3aKOHOM TalHbl, Kacarollelcs auia.

Cnenyer OTMETHTb, 4YTO €BpOIEHCKas MPAKTHKA JIaHHOE IOHSATHE TOJKYET
3HAYUTENIbHO LIUPE, U HApsAIY C BBIIIECNEPEUUCICHHBIMU O0BEKTaMU JONOJIHUTEIBHO K HUM
OTHOCUT OTHOLIEHMSI MEXAY IMOJaMH, IPaBO Ha BHIOOp MMEHM U II0JIa, @ TAKXKE IPaBO Ha
U3MEHEHHE I10J1a, U 3TO NPAaBO PacCMATPUBAETCS OAHMM M3 Ba)KHEHWIIMX IIPaB 4EJIOBEKa,
3alUTa KOTOPOrO 3aKpeIUIeHa HEe TOJIbKO B MEXKAYHAapOJHBIX JOKYMEHTAaX, HO U
HallMOHAJILHOM 3aKOHOJATENIbCTBE. JlaHHBIE BOIIPOCHI M3Y4alOTCAd M B 3aKOHOAATEILCTBE
JPYTHX CTPaH, aHaJIM3 KOTOPBIX JIaH B IOPUAMYECKOM uTeparype[7].

B mmpokoM cMmbicie uacTHas JKU3Hb - 3TO JOCTaTOYHO IIUpOKas cdepa
KHU3HEICSATEIbHOCTH YEJIOBEKa, KOTOpash OXBAaThIBA€T TAaKHE >KU3HEHHBIE ILIEHHOCTH, Kak
«1H000BB, CeMbsl, JI€TH, UHTEPECHl, YBICUECHUs, PEANOUYTEHUS U mpodee». YacTHas KU3Hb,
€ClIi HE HapyllaeT MHTEPECOB JPYruX JIML, UCKIIOYAeT BCSIKUN BHEUIHUM KOHTPOJb 3a
MOBEICHUEM JIMYHOCTH. YUesoBeK BIpaBe CaMOCTOATEIBHO OIPENEIATh CBOK JIMUHYIO U
CEMEMHYIO JKHM3Hb, UMETh IIPABO HA HE Pa3rjallleHue ONPEJECNIEHHBIX CBEIIEHUMN JIMYHOTO, B
TOM YHUCJIE UHTUMHOTO U HHOTO XapakTepa.

Opnako B CWly JUHAMUYHOCTH HHCTUTYTa IpaB ueJIoBeKa OOBEKTHBIM COCTaB
IIPUHLIMIIA HETPUKOCHOBEHHOCTH YaCTHOM U3HU MOKET pacmupsaTses. K npumepy, cerogus
Ha 3aKOHOJATEIbHOM YpPOBHE MHOI'MX €BpPOIIEHCKMX CTpaH, B TOM uucie n Poccuiickoint
deneparyy, 3aKpeIuieHo IpaBo Ha 3a0BEHUE, T.€. MPaBO JIMLA, 110 €ro KEeJaHUI0 TPeOOBaTh
yAQJICHHE HEeXeNnaTelbHOH MHpopManuu W3 moucka B uHTepHeTe. B Kazaxcrame Taxke
BEIyTCAd JAUCKYCCHUM OTHOCUTEIIBHO JAHHOIO IIpaBa, OJHAKO €ro 3aKOHOJATEIBbHOIO
3aKperUIeHus mo-npexkHeMy Het[8].

BaxHbiM MOMEHTOM oOecreueHHs «HENPUKOCHOBEHHOCTH YACTHOM O KHU3HN»,
SBIETCS Haimuuue dS()PEeKTUBHOTO MPABOBOTO MeEXaHHM3Ma, TapaHTHPYIOMIETO 3alIUTy
($u3NYECKNX, TyXOBHBIX U MH(POPMAIMOHHBIX MpaB M CBOOOJA JUYHOCTH. AHAIM3 MPABOBOM
OCHOBBI OO€crieueHus NpaBa Ha «HEPUKOCHOBEHHOCTh YAaCTHOM KHU3HU», MIOKA3bIBAET, YTO B
Kazaxcrane, B OCHOBHOM HEOOXO/IMMbIE 3aKOHBI B 3TOU cepe MPUHSATHI.

Tak, xpome Koncturyiuu Pecnyonukun  Kazaxctan, mnpaBo3allUTHBIE  HOPMBI
MPEJYCMOTPEHBI B psijie 3aKOHOB, KOTOPBIE YTOUHSIOT HE TOJIBKO CIIOCOOBI, HO M HpEeIesbl
o0ecrnieueHrs HEMPUKOCHOBEHHOCTH YaCTHOW JKU3HH, a Takke ee 00beKThl. K HUM oTHOCSTCS
CJIEYIOIE€ HOPMATUBHBIE ITPABOBBIE aKThI:

— I'paxnanckuit xonekc Pecriyonuku Kazaxcran (O6miast wacte) oT 27 mexaOps
1994 ronma Ne 268-X111,

— D'paxknanckuii mporieccyanbHbiii koneke Pecyonmuku Kazaxcran ot 31 okTsOps
2015rona;
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—  Konekc Pecyonuku Kazaxcran ot 5 utons 2014 roga «O6 aqMUHUCTPATUBHBIX
MIPABOHAPYIICHUSAX;

—  Tpynosoi koneke Pecry6nuku Kazaxcran ot 23 Hos6ps 2015 rona;

— Kopmekc Pecniybnmukn  Kazaxcran ot 26 ngekabps 2011 roma «O Opake
(CympyKecTBE) B CEMbEY,

—  Kopekc Pecyonuku Kazaxcran ot 18 centsops 2009 roma «O 310poBbe Hapoia
U CHCTEME 3/IPaBOOXPAHEHUSY;

—  Konekc Pecriy6muku Kazaxcran ot 25 nekabps 2017 rona «O Haymorax u Apyrux
00s13aTeNbHBIX TUIaTeXkax B OrokeT» (Hamoroserii konekc);

— 3akoH Pecmyoyimkn Kazaxcran ot 6 sHBaps 2012 roma «O HanuMOHAIBHOM
6e3onacHoctu PecriyOnuku Kazaxcrany;

— 3akon Pecnyonmukn Kaszaxcran ot 16 Hos6ps 2015 roma «O mocryme K
uHbOpMALIAN;

— 3akoH Pecriy6nuku Kazaxcran ot 21 mas 2013 roga «O nepcoHanbHBIX JTaHHBIX
U UX 3aIIUTe;

— 3akon Pecnyonmuku Kazaxcran ot 23 urons 1999 roga «O cpeactBax MaccoBOr
uHbOpMALIUN;

— 3akoH PecniyOnuku Kazaxcran ot 5 nmekabps 1997 roma «O06 anBokatckoi
TeSITeTbHOCTIY;

— 3akon Pecnybmuku Kazaxcran or 31 aBrycrta 1995 rogma «O Oankax u
0aHKOBCKOM nesiTenbHOCTH B Pecmybnuke Kazaxcrany;

—  3akoH Pecrry6nmku Kaszaxcran ot 5 utonst 2004 roma «O cBsizny;

— 3akon Pecnyonmukn Kazaxcran ot 23 Hos0ps 2015 roma «O rocymapcTBEHHOM
cyx6e Pecniyonuku Kazaxcrany;

— 3akon Pecny6nmukm Kazaxcran ot 18 gekabps 2000 roma «O crpaxoBoit
NesITeIbHOCTIY;

— 3akoH PecniyOnuku Kazaxcran ot 16 ampens 1997 roma «O SKUIUIIHBIX
OTHOIIEHHSIX);

— 3akoH Pecriyonuku Kazaxcran ot 14 mas 2003 roma «O rocynapcTBEHHOU
MIPABOBOM CTATUCTHKE U CTIIEIUATBHBIX yIeTaxX»;

— 3akoH Pecnyonuku Kazaxcran ot 24 Hos10pst 2015 rona «O6 nundopmaruzanuny;

— 3akoH Pecniyonuku Kazaxcran ot 7 smBaps 2003 roga «OO0 31eKTpOHHOM
JOKYMEHTE U 3JIEKTPOHHOU HU(POBON MOAMTUCHY;

—  3akoH Pecrryonuku Kazaxcran ot 9 anpenst 2016 roma «O mourey;

— Ionoxenne «O6 VYMOTHOMOYEHHOM IO TpaBaM 4YEJIOBEKa», YTBEPKIECHHOE
VYkazom [Ipesuaenra PecriyOnuku Kazaxcran ot 19 centa6ps 2002 rona Ne 947 u nip.

Cpenn MHOXKECTBa HOPMATHUBHBIX aKTOB  DETYIHMPYIOLUIMX JaHHYIO chepy
MPaBOOTHOLIEHU  HaWOONBIIMM  MHTEpec MpeAcTaBiseT Mmpobiema  obecrneueHus
MEPCOHANBHBIX JAHHBIX, a TaKkKe (P PEeKTUBHBIC FTapaHTUU UX 00ECTICUCHHUS.

Tak, ¢ y4eToM MOBBIIICHHOW aKTyaJbHOCTH IMPOOJIEM, CBSA3aHHBIX C OOecrieueHHeM
rpaxaaHckux mnpaB u cBobox B Kazaxcrane mpunsar 3akoH Pecmy6nukum Kazaxcran «O
MEPCOHATBHBIX JIAHHBIX W WX 3alUTe», HANPaBICHHBIA Ha PErylMpoBaHHE OOIIECTBEHHBIX
OTHOIICHUN B cdepe MepCOHANbHBIX MAHHBIX, a TaKXKe OMpEeNeNseT Ielb, MPUHIHUIB U
MIPaBOBbIE OCHOBBI JIEATENBHOCTH, CBSA3aHHBIE €O CcOOpOM, 00pabOTKOW | 3alIUTON
MEePCOHANBHBIX JaHHBIX, BKJIIOUass OMOMETPUYECKHE W TEPCOHANbHBIE JTaHHBIE YETIOBEKa,
MpeAyCMOTPEHHBIC MOATyHKTaMu 1) u 2) ctaThu 1 3TOTO )€ 3aKkoHa. Tak, OMOMETpUUECKIUMHU
JAHHBIMHU CUMTAIOTCS JJAHHBIE XapakTepu3ylooume (u3nonorndeckue M OHOJOTHMYECKHE
0COOCHHOCTH CyObEeKTa MEPCOHAIBHBIX JIaHHBIX, HA OCHOBE KOTOPBIX MOXKHO YCTaHOBUTH €0
JTUYHOCTh, @ TAaKXKe IEPCOHATBHBIMUA JIAHHBIMU SIBJISIFOTCSI CBEJACHUS, OTHOCAIIUECS K



http://online.zakon.kz/Document/?link_id=1006033983
http://online.zakon.kz/Document/?link_id=1004865736
http://online.zakon.kz/Document/?link_id=1002210307
http://online.zakon.kz/Document/?link_id=1001174830
http://online.zakon.kz/Document/?link_id=1006041936
http://online.zakon.kz/Document/?link_id=1002220460
http://online.zakon.kz/Document/?link_id=1004842617
http://online.zakon.kz/Document/?link_id=1003498114
http://online.zakon.kz/Document/?link_id=1000000426
http://online.zakon.kz/Document/?link_id=1006373260
http://online.zakon.kz/Document/?link_id=1000101763
http://online.zakon.kz/Document/?link_id=1000031742
http://online.zakon.kz/Document/?link_id=1004865730
http://online.zakon.kz/Document/?link_id=1000000975
http://online.zakon.kz/Document/?link_id=1000002678
http://online.zakon.kz/Document/?link_id=1000111898
http://online.zakon.kz/Document/?link_id=1004867733
http://online.zakon.kz/Document/?link_id=1000000407
http://online.zakon.kz/Document/?link_id=1005121215
http://online.zakon.kz/Document/?link_id=1000167413

OIIpEJICIICHHOMY HJIM OIPENeNIIEMOMY Ha MX OCHOBAaHHMU CYOBEKTY MEPCOHATBHBIX JAaHHBIX,
3a(MKCUPOBaHHBIC Ha JIEKTPOHHOM, OyMa)KHOM U (MJIM) HHOM MaTepuaibHoM Hocutese[9].

Takum 00pa3oM, K NEpCOHAIBHBIM JaHHBIM OTHOCHTCA JroOas uHpopmanus,
OTHOCALIAsICA MPSIMO MIIM KOCBEHHO K OIPEIeIEHHOMY (PU3MUYECKOMY JIMILY.

Heo0xonuMocTh 3alUThl NEPCOHANBHBIX JaHHBIX IPakJaH OCHOBaHAa M Ha NyHKTe 1
cratbu 18Koncturynuu Pecniy6nnku Kazaxcran, corilacCHO KOTOpOMyY Kax/Iblii ©UMeET MpaBo
Ha HEITPUKOCHOBEHHOCTh YaCTHOM JKHU3HU, JINYHYIO U CEMEHMHYIO TalHYy, 3alIUTY CBOECH YECTHU
U JOCTOMHCTBA, a TAK)KE HA HOPMaxX M IPUHLUIIAX MEXAYHApPOIHOIO IIpasa.

Patuduxamms Pecnybnukoii Kazaxcran MexXIyHapoAHOTO MakTa O TPAaXIAHCKUX H
MIOJINTUYECKUX IIPaBax O3HAa4yacT IPHU3HAHME €€ IOJOKEHUM B 4YacTU 3aIUMUTHI JIMYHBIX
JAHHBIX, U HaJaraeT Ha rocylapcTBO OMpEeNIeHHbIE 00s3aTeNbCTBA M0 UX HCIOJHEHHI0. B
pa3sBUTHM 3THX HAEeH B HOPMAaTUBHOM IocTaHOBIeHMHM BepxoBHoro Cyna PecnyOmnku
Kazaxcran pmaHO pa3bsCHEHHE, YTO B «HEOOXOIAMMBIX CIIydasiX CyIbl JOJDKHBI
PYKOBOJCTBOBATbCSI HOpMaMU MeEKIyHapOIHOIO IMaKTa O IPaXJAAHCKUX M IOJUTUYECKUX
mpaBax, Ui oOOecreYeHus BBIMOMHEHHS oO0s3arenbeTB PecryOnmkm  Kaszaxcran  kak
yJ4aCTHUKA YKa3aHHOTO MEXIyHapoaHoro makTta»[10].

CTOUT OTMETUTH, YTO UHTEPEC K NEPCOHAIBHBIM JaHHBIM M YaCTHOM KU3HU CBSI3aH C
pa3BUTHEM HMH(POPMALMOHHBIX TEXHOJOIWH, KOTOpPbIE HE TOJBKO YIPOCTHIIM BO3MOMXKHOCTb
rocy/1apCTBy KOHTPOJIMPOBATh YaCTHYIO >KU3Hb IPAXKIAaH, HO U aKTyaJIU3UPOBAIU NMPOOIEMbI
C ONpENEJICHHEM MpEIeNIOB Takoro BMeEUIATENbCTBA. B CBA3M ¢ 3TUM BO3HUKIA
HEO0XO0AMMOCTh 3aKOHOAATEIBHOTO O(GOPMIICHHS TPABOOTHOIICHHIA, CBSI3aHHBIX CO COOPOM,
XpaHeHHeM, nepegadeit 1 00paboTKON pa3IMUHBIX IEPCOHATBHBIX TaHHbIX.

[Io MHEHHIO y4YEHBIX, UMEHHO IpOLECChl Iio0anu3anuu Ou3Heca, CTPEMUTEIbHOE
MPOABMKEHHE LU(PPOBBIX TEXHOJIOTHH U POCT KHOEPIPECTYMHOCTH BBI3BATIM HEOOXOMMOCTh
3aKOHO/IaTeIIbHOTO OOPMIICHHSI JaHHBIX MpaBooTHOmeHui[11]. HTepecHbie cyxneHus 00
aKTyaJIbHOCTH 3aIlUThl NEPCOHAIBHBIX JAHHBIX, C U3yUYEHHEM MEXIYHapOAHOIO OIBITA, a
TaKkK€ HEOOXOJAMMOCTH COBEpPLICHCTBOBATh MEXaHHW3Mbl OOeclieueHus IpaBa Ha
HEIIPUKOCHOBEHHOCTh YaCTHOW XM3HU JAHbl B JKCIIEPTHBIX 3aKIFOYEHHAX Ka3aXCTAHCKHUX
criermanictoB[12].

s crpan EBpornbl, npo0iaembl obecriedeHusi HePUKOCHOBEHHOCTH YaCTHOW JKM3HU
BO3HUKJIM ropa3fo pasbiie. Tak, mo maeHuto Jlockyroa WN.10O., eme B 1973 - 1974 romax
Komuter munucrtpoB CoBera EBpomnsl NpuHSI ABE PE30TIOLUH, PETYIUPYIOLIEH BOIPOCHI
HENPUKOCHOBEHHOCTH YaCTHOM XM3HU. Takasi MoTpeOHOCTh BO3HUKIIA B CBSA3H C CO3JIaHUEM B
cTpaHax EBpombl 3lE€KTPOHHBIX OaHKOB JaHHBIX [UI YacTHOTO M TOCYAapCTBEHHOIO
cexkropa[13].

O06e pe30IoIUN PEKOMEHI0BAJI MIPaBUTENbCTBAM CTpaH - wieHoB Cosera EBpombl
MPUHATH MEPbl K 00eCTeUeHUI0 COOMI0ACHNS 0a30BbIX MPUHIUIIOB 3aLIUTHI, OTHOCALIUXCS K
MOJTyYEHHUIO JIaHHBIX, UX KAueCTBY M MpaBy YaCTHOIO JIMIAa Ha MOJy4YeHHE MH(OpPMAIMH O
CBOMX MEPCOHAIBHBIX JAHHBIX U CIIOCO0AX UX UCIIOJIb30BAHMUS.

Hapsny ¢ »Tum, B 1@pouecc peanu3alud JaHHOTO IpaBa BOBJEYEH U
Konctutynmonnsiii  CoBer Pecnybnmuku Ka3zaxctaH, KOTOpPbIH B OJHOM U3 CBOUX
HOPMAaTUBHBIX IIOCTAHOBJIEHUM OTMETWJI, 4YTO «...NMNOJ TaWHOM JIMYHBIX BKJIAJOB U
cOepekeHUI cllelyeT TOHUMaTh OXpaHsSeMble 3aKOHOM JIIOOble, HE SBJISIOLIHECS
OOIIEOCTYTHBIMU Ha PAaBHBIX YCJIOBUSAX JUIS HEOIPAaHMYEHHOTO Kpyra JMI, CBEIEHHsS O
BKJIaJUMKE, NpPHUHAUIeKAIIUX €My JeHbrax WIM HWHOM HMYIIECTBE, B TOM 4HCIE O
0aHKOBCKMX BKJIa/IaX, MHBIX CUeTaxX M COEpeKeHHsX, O JOJAX B YCTaBHBIX KalUTajax
XO3SIHCTBYIOLINX CyOBbEKTOB M HHOM UMYIIIECTBE, a TaKXKe 00 onepanusx ¢ arva» ],

B cBsi3u ¢ 3TUM, onpesieNieHHbIE PUCKH U CIOKHOCTU B YaCTH 0OECIIeYeHUs 3aIUThI
nH(pOpMaIUU O rpak/IaHax MOTYT BO3HUKHYTh U B CBSI3U C BBeleHUEM B cTpaHe B 2020 rogy
BCEOOIEro JEKJIapupoBaHUs [OXOJOB W HMyllecTBa. HecMoTps Ha Hamuuyue Mep
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OTBETCTBEHHOCTH 3a pa3rjallieHHe IEepPCOHANbHBIX JaHHBIX, MpoOJeMa Hy)KIaeTcs B
r71yOOKOM Hay4HOM HCCIIEJJOBAHUH, B TOM YHUCJIE ITyTEM MU3yYEHHs MEXYHAPOAHOI'O OIBITA U
IIPaBOBOI'0 ypEryJIMpPOBaHUS.

[TpumedaTennbHO, 4YTO JOBOJBHO OOLIMpHAas MpakTHKa B cdepe TOIKOBaHUS
YKa3aHHOTO IIpaBa CJIOKMJach B cTpaHax EBponeiickoro corosa. Tak, B mpaxkTHke
KOHCTUTYLIMOHHBIX CyJOB BCE Yallle BCTPEYAIOTCS JIeja, CBA3AHHBIE C KOHCTUTYLIMOHHOCTBIO
MPOCITYIIUBAHHS TeIEPOHHBIX MEPErOBOPOB, MHBIX KOH(UACHIMAIBHBIX coobmenuii. Cpean
MHOTOYHCIICHHBIX HPUMEPOB, H3JI0KEHHBIX B HaydyHbIX myOnukanusax[15], mnpusenem
HanboJiee NHTEPECHBIE MTPABOBBIC MO3HIINHU, KOTOPBIE MOTYT BBICTYIATh B KAUYECTBE ATAJOHA
g KoncturynuonHoro CoBera mpH  pacCMOTPEHMM — AHAJIOTMYHBIX — nen.  Tak,
Konctutynmonnsii Cyn Yexun, B OJHOM U3 CBOMX DELICHUM YKas3all, 4TO «pe3yJbTaThbl
IIPOCIIYIIMBaHUs Tele()OHHBIX MEPErOBOPOB OOBUHIEMOr0 M aJBOKATa, MPOU3BEIEHHOIO IO
MpUKa3y CyIbd B paMKax 3aKOHAa, JCHCTBOBABILIEr0O Ha TOT MOMEHT, HE MOTYT OBbITh
IIPU3HAHBI JOIYCTUMBIMM IIPH PACCMOTPEHUU JIeNa B CYZE IIOCJIE BCTYIUIEHHS B CHIIy HOBOU
Konctutynuu u YroaoBHO-IIPOLECCYATbHOTO KOAEKCA.

®enepanbubiii BepxoBneiii Cya IlIBelinapuu, B €€ «O KOHTPOJIE 3a MEPENUCKOU
3aKJIFOYEHHOT0», OTMETHII CJIEAYIOIEE: «Iepeiaya 3aKI0YeHHBIM ITUCbMa CBOEMY aJIBOKATy
U OTKa3 IOCJIETHEro mnepenaTh €ro ajapecary, He0OXOAUMO paccMaTpUBaTh Kak HapylICHHE
TalHbI MEPENNUCKHU, rapaHTUpPOBaHHOU EBpomneiickoil KoHBeHIIMM 0 3amuTe npas 4esloBeKa U
OCHOBHBIX CBO0OJ, JaX€ B TOM CiIy4ae, €CIM OHO IO CBOEMY COJEpPXKAHUIO SBISIETCS
OCKOpOUTENBHBIM JUIst aJBoKaTa. MO0 coOiromeHue TailHBI MEpEenuCcKd B JAHHOM CIIydae
ABJsieTcs OoJjiee Ba)KHBIM, HEXEIM BO3MOXKHOCTb HaHECEHUs ockopOieHus». B nene «o
MPOCIYUIMBAaHUM TEIEPOHHBIX MEeperoBopoB», Cya OTMETHJI YTO «TOT, KTO IOJIb3YETCs
Tene(oHOM, KOTOpBIM MHPOCITYLIIMBAETCS BIACTAMH, W YbHM MEPEroBOPhl HEU30EKHO
3aMMChIBAIOTCS, UMEET MPaBO HAa KOHCTUTYLUMOHHBIE TapaHTUU W, CIEJOBATEIbHO, MOXKET
TpeOoBaTh, JdaXe Ha CTaJuM CJIEJICTBHs, 4YTOObI 3aKOHHOCTb HPOCITYLIMBaHHUSA OblLIa
MoTBEp XK IeHa cy1oM»[16].

[TpoBeneHHBIN aHaNU3 CHELHAIbHONW JINTEPATYpPhl IOKAa3aj, 4YTO IE€PCOHAIbHBIE
CBEICHUSI O Tpa)<JaHax MOTYT COOMpAThCS CaMbIMU Pa3IMUYHBIMU CTPYKTYpPAMH - OpraHaMu
BHYTPEHHUX Jed M Oe30IacHOCTH, HAJIOroBod ciyx0o0i M OaHKaMH, OpraHamu
3/paBooxpaHeHus 1 oopazoBanus, [IOHamu 1 TenekoMMyHUKallMOHHBIMUA KOMIIAHUSMHU.

WNHdopmanuss B TepHOJ HOBBIX TEXHOJOTHH CTAHOBUTCS TJIABHBIM «TOBapOMY,
UMEIOIIEH OrpOMHBIA CHpOC Ha pbIHKE. B 3T0i cBA3M, cOOp M XpaHEHHE NEepCOHAIBbHOMN
MHGOpPMALUN aKTyallU3upyeT NpoOJeMy HX COXPaHHOCTH, a OTCyTCTBUE 3((EKTUBHOTO
3aKOHOJATENbCTBA, CO3/IACT YCIOBUS Ui HapyIISHHs MpaB YeJoBeKa B 3TOM cdepe.

[Tpenyiaraem paccMOTpeTh HEKOTOpPbIE MPOOIEMHBIE BOIPOCH MPaBOIIPUMEHUTETbHON
npaktukud. Tak, cormacHo nyHKTy 1 crateu 8 3akona Pecny6muku Kazaxcrtan «O
NEPCOHATBHBIX JAaHHBIX W MX 3alUTen«CyOBEKT WIM €ro 3aKOHHBIH IpeJCTaBUTENb
TaeT (om3vieaem) corinacue Ha cOop, oOpabOTKy MEepCOHATBHBIX JTAHHBIX MUCBMEHHO WA B
(dbopMe BIIEKTPOHHOIO JIOKyMEHTa JHOO HWHBIM CIIOCOOOM C TPUMEHEHHEM 3JIEMEHTOB
3alUTHBIX IEUCTBUHN, HE MPOTUBOPEUAIINX 3aKOHOAaTeNbCTBY PecnyOnuku Kazaxcrany.

N3 storo crnemyer, uro cOop, 0OpabOTKa MEPCOHAIBHBIX NAHHBIX TOJDKHBI OBITH
MOJIyYE€Hbl U HCIOJIb30BAaHbI JI0OPOCOBECTHBIM M 3aKOHHBIM 00pa3oM, 4TO Mperojaraer
coryacue cyobeKTa, 3a HCKIIFOUCHHEM CITy4aeB MPeTyCMOTPEHHBIX 3aKOHOIATEIbCTBOM.

[IpoGiiemMa cocTOMT B TOM, 4YTO B 3aKOHE MPEAYCMOTPEHO corjacue Ha oOpaboTKy
NEPCOHAJBHBIX JAHHBIX B JBYX (opmax: Ha OyMaXHOM HOCHUTENE, MOIIMUCAHHOM
COOCTBEHHOPYYHO WU B (hOpMe 3JIEKTPOHHOIO JOKYMEHTA, YAOCTOBEPEHHOIO MOCPEICTBOM
3JIEKTPOHHOHU IIU(PPOBOI MOANHKCH.

K nmpumepy, 3JIeKTpOHHAsE TOPrOBJIsA, KOTOPasl MOJIy4YHJIa CTPEMUTEIIBHOE Pa3BUTHE, B
NEPBYIO O4YEpeb 3aTparuBacT cdepy NEpCOHATBHBIX JaHHBIX. YBEIUYEHHE KOJIWYECTBA
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OHJIAH-3aKa30B M O€3HAIMYHBIX IIJIATEXKEH, aKTyalu3upyeT mpobieMbl obecreyeHus
3alUTHl [IEPCOHAIBHBIX JAHHBIX MPU MPOBEACHUM TOProBbIX omnepanuil. Kak m Bce uHbIE
BUJBl MPOJAX, Takash TOPIOBJS JODKHA COOTBETCTBOBATH ONPECIIEHHBIM KPUTEpUSM, a
MMEHHO MpEeANPUHUMATENIbCKON NESTEIBHOCTH 10 Pealu3allii TOBApOB (PU3NUECKHUM JIULIAM,
OCYIIECTBIIsIEMasi TOCPEACTBOM HH(OPMAIIMOHHBIX TEXHOJIOTUH dYepe3 WHTepHEeT-MarasuH
U (u1u) MTHTEPHET-TUIOIMAKU TPU OJHOBPEMEHHOM COOJIIOICHUN ONPECIICHHBIX YCIOBUM.

K npumepy, ecin mokynareib MpOAyKTa COOOIIAET B AJIEKTPOHHOM (opmare CBOU
JTUYHbIE JaHHbIe (x0Ta B KazaxcTraHne 310 He siBiiseTcs: 00s3aTeNIbHBIM YCIOBUEM), U TIepeiaeT
UX TI0 HE3aIUUICHHBIM KaHajaM CBS3H, B TAKOM Cllydae IIPOJaBell HE CMOXKET J0Ka3aTh CBOE
coryiacue Ha ux o0paboTKy, TaK KaKk MHTEPHET - OKYIKU CBSI3aHbI C COOOIIEHUEM MPOJIaBIly
JTaHHBIX, HEOOXOAMMBIX JJIS OIUIATHI ¥ IOCTAaBKH 3aKa3aHHOTO TOBAapa MIIH YCIYTH.

Kpome toro, mpu odopmienun 3akaza (yciayrd) mokKymaTellb MOXKET HCIIOJIb30BaTh
IIEpCOHANbHBIE JAHHBIE U JIPYroro rpakJaHuHa, KOTOPBIH MOXKET M HE Ipeanojararb o0
UCIOJIb30BAaHUU €ro JAaHHBIX, K MPUMEPY, MPU MOKYIKEe aBha U (WJIH) KEJIE3HOJOPOKHBIX
OUJIeTOB, KOTJa TPKIAHWH YKAa3bIBa€T HE TOJBKO CBOW JAHHBIC, HO W JAHHBIC JIUI[ IS
KOTOPBIX IPUOOPETAIOTCS OUIIETHI.

Bue neiictBus 3akoHa TakKe IMOANAJAIOT M COLUAIBHBIE CETH, a HCIIOJIb30BAHUE
3JIEKTPOHHOW TIOYTHI, €CJIM CTPOro CJENI0BATh HOPMaM 3aKOHOJATEIbCTBA, HAJIArarmT Ha
BJIQ/IETIBLIEB TOYTOBBIX CEPBEPOB M JIAXKE€ MOYTOBBIX SALIMKOB NMPAKTUUYECKH HEBBIIOJHUMbBIE
TpeboBanus, Tak kak OIIIl B cTpaHe ucmonb3dyercss Ui JOCTyNMa K TOCYAapCTBEHHBIM
cepBucaM DiekTpoHHOTO [IpaBurenscTBa PecmyOimkm Kazaxcras.

B Hactosiiee Bpemst t000il rpaskJaHUH, KOTOPBIM HIET paboTy, MOXKET 3aiiTh Ha
COOTBETCTBYIOILIMI CAalT U aBTOPU30BATHCS IO 3a/laHHOM (opMe U CO3/1aTh CBOE PE3lOME, B
KOTOPOM MOXET yKa3aTb CBOU MIEPCOHAIILHBIE JaHHBIE.

IIpu 3TOM MHTEpPECHI CAMUX COMCKATENEN BaKaHCH, IS 3aIlUTHl UHTEPECOB KOTOPBIX
JelcTByeT 3aKOH, YUMTHIBAIOTCA, TaK Kak JI000M rpakJaHuH, YBUAEB 0 ce0e HH(popMaIuio,
MOJKET 3asiBUTh O HApyIIEHWU €ro NMpaB M HE3aKOHHOM MOJYyYEHUH MH(POpPMAIUH, OITOMY
BJIAJIENIbIly UHTEPHET - pecypca He0OX0IMMO XpaHUTh CKPUH-LIOTHI CAalTOB, C KOTOPBIX OBLIH
MIOJIyY€HBI JaHHBIE.

B mpoTuUBHOM citydae, BBHITOTHHUTH TPeOOBaHUS, MPETyCMOTPEHHBIE OJIYHKTOM 6)
OYHKTA 1 CTaTbu 24 3akoHa, qT0 CyOBeKT HMEET MpaBo aThb
corjlacue (omkasamsy) COOCTBEHHUKY W (WIM) OINEpaTopy Ha paclpoCTPaHEHHE CBOMX
MEPCOHANBHBIX JaHHBIX B  OOLIEJAOCTYNHBIX HCTOYHUKAX IEPCOHAIBHBIX JIAHHBIX
IIPAKTUYECKH HEBO3MOXKHO.

Tak, cormacHo ab3ama 2 nyHkta 1 crateu 36 3akona Pecnybmuku Kazaxcran «O06
uHpOpMATHU3ALUMUY, «K DIIEKTPOHHBIM HH(OPMAIMOHHBIM  pecypcaM, COJAEpKaIluM
oOIIEeIOCTYIIHbIE TMEepPCOHANIbHBIE JaHHbBIE, OTHOCSTCS DSJEKTPOHHbIE WH(GOPMALMOHHbBIE
pecypcehl, coaepKaliie nepcoHaabHble JaHHBIE, TOCTYI K KOTOPBIM SIBISIETCS CBOOOTHBIM C
cornacus cyObeKTa MEepCOHANBHBIX AAHHBIX WJIM Ha KOTOPbIE B COOTBETCTBHM C 3aKOHAMU
PecnyOnuku Kazaxcran HE pacnpoCTpaHsOTCs TpeGoBaHUS co0JII0ICHUA
KoH(puAeHIaTBbHOCTHY [17].

Kpome Toro, ob6uienocTynHocTs HHPOpMALMU 00 aIMUHHCTpAaTOpax Ka3zaXxCTaHCKUX
noMmeHoB 30HbI KZ mpenmonaraer BO3MOXKHOCTh JJIsi JIFOOOrO TpaxJIaHWHAa CBOOOIHO
MOJYYUTh CBEIEHUS O HHUX, UX KOHTAKTHBIX M HHBIX JIaHHBIX, YTO TaKXe SBISETCS
HEXKeJaTeJbHO.

B xoHTekcTe oOecrneyeHHs HENPUKOCHOBEHHOCTH YAaCTHOW JKM3HH HE MEHee
aKTyaJlbHOM MpezacTaBisieTcss MpobiieMa MpaBOBOIO PETyJMPOBAHUS IpaBa 4eJOBeKa Ha
n300pakeHue.
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«910 mpaBo, mo mHeHU MnprotoBuu JI.A., mpencraBisiercss Hanboyiee HHTEPECHON
poOyeMol rpakIaHcKkoro mpapa. OpHako, HECMOTPS Ha €€ aKTyaJllbHOCTh, JI0 CHX IOp B
3TOH cdepe cylecTBYIOT Ipodeisl 1 ymymeHus»[18].

B Kazaxcrane aBTOPCKHUE OTHOIICHUS perynupyrotces ['paxkaanckum
koznekcoM Pecniyonmuku Kazaxcran (Oanee - ['K) u 3akonom Pecnyonuku Kazaxcran «O0
aBTOPCKOM IIpaBe M CMEXKHBIX IpaBax». B COOTBETCTBUHU € MOANMYHKTOM 4 4YacTU BTOPOU
CTaTbU 971TK «aBTOPCKOE IIPaBo pacrpocTpaHsaeTcs KakK Ha
00OHapOIOBAHHBIC (ONYOIUKOBAHHBIE,  BbLINYUJEHHblEe 6  C8em,  U30aHHble,  NYOIUUHO
UCNOIHeHHble, NYOIUYHO NOKA3AHHble), TaK W Ha HEOOHApOJOBAaHHBIC IPOU3BEICHHUS,
CYIIECTBYIOIIME B KAKOU-IIMOO OOBEKTUBHOU (opmMey B9 IToonyuxkmom 4) nyuxkma 2
cmamou 6 3akona PecriyOnmukn  Kazaxcran «OO0  aBTOpCKOM MpaBe M CMEXKHBIX
paBax» TaKke peryaupyroTcs 3tu npasa[20]. 3 Bellieyka3aHHBIX HOPM 3aKOHOIATEIbCTBA
CIIEYET, UTO €CIIM TPaXJTaHUH CO3/1aj] KaKoe-IM00 U3 MEPEeYHCICHHBIX U300pakeHUH, TO OH
CTaHOBUTCSA €ro aBTopoM. Cpenu mpodero, aBTOPCKOE MpaBo MOApa3syMeBaeT NpuodpeTeHue
aBTOPOM HMYILECTBEHHbIX W JIMYHBIX HEUMYIIECTBEHHBIX IIpaB, TaK KaK aBTOP MOXET
WCIIOJIb30BaTh TPOU3BEJCHUE B JI000W ¢dopMe H JHOOBIM HE MPOTUBOPEYAIIUM 3aKOHY
CIoco0OM, a WMEHHO BOCHPOHM3BOJIWTH, ITOKAa3bIBaTh, PACIPOCTPAHATh M T.O. Takue
Hapyumienus nynkrta 1 crareu 18Konctutynuu Pecniybnuku KaszaxcraH, corjgacHO KOTOpOMY
KaXJblii MMEET IMPAaBO HAa HEMPUKOCHOBEHHOCTh YACTHOW KW3HU, JIMYHYIO U CEMEHHYIO
TailHy, 3alllUTy CBOEM YEeCTH U JOCTOMHCTBA JOIMYCKAIOTCS TpaXKAaHAMU IIyTEM
WCIIOJIb30BAaHUS MOIYJISIPHOM CHCTEMbl MITHOBEHHOI'O OOMEHA TEKCTOBBIMU COOOILIEHUSIMU
JUISE MOOMITBHBIX M IpyruXx miatrgopm WhatsApp, a Takyke HHBIX MPUITOKEHHH.

[IpakTrka moKa3pIBaeT, YTo HarboOJIee YacTO MPaBO HAa M300pakeHHE HapyIIaeTcs B
cetu MuTepHer. HenocraTtouHas yperyianpoBaHOCTh MHTEPHET IPABOOTHOLICHUM SIBIISIOTCS
MIPUYMHAMU PA3JIMYHOIO TOHUMAaHUS TOW MM MHOW cuTyauuu. Bmecre ¢ Tem, mpaBo aBTopa
HE COTJIacyeTcsi ¢ MpaBoM M300pakeHHOTro TpaknanuHa. K mpumepy, ecnu gororpad cnenan
CHUMOK, HO TpaXkJlaHuH, KOTOporo c¢oTorpadupoBaiy, HE Jajd CBOEro COrjacHus Ha HX
MyOIMKaIUIo, TO MpaBa MOCIEAHEr0 HapylIalTcs. B TaHHOM ciiydae Mo HaleMy MHEHHIO
¢dotorpad He MOXKET omyOsMKoBaTh (poTorpaduio, Tak Kak OH HE MOJYyYMJ Ha 3TO COIJIacue
yenoBeka. OCOOEHHO, €ClIM JTHM YEIOBEKOM SBISETCS MPEACTaBUTENb MPEKPACHOU
MIOJIOBUHBI YEJIOBEYECTBA, TAK KAK UMM OHA MOXET BBIPa3UTh MPETEH3UHU, K IPUMEpPY, €CIIM Ha
ee M300paKeHUU HE HPABUTCS MIPUYECKA WIIH TIaThe U T.1I.

K npumepy, rocynapcTBeHHBbIE CIyXallMe MOTYT OBITb TPUBJIEUEHBl K
OTBETCTBEHHOCTH 3a HapyUIEHHME OTHUYECKOrO0 KOAEKCa TIOCYJAapCTBEHHBIX CIIY)KalUX
PecniyOnuku Kazaxcran (IIpaBuia cimyxeOHOM 3TUKHM rOCYAapCTBEHHBIX CITYKaIIHX).

Tak, ArentctBoM PecnyOnuku Kaszaxcran mo Jenam rocynapcTBEHHOH CITyKObI
UCCIIEYIOTCSl COLMajbHbIe CeTHM U cpeacTtBa maccoBoil mHpopmanuu (CMU) Ha npenmer
HE/IOCTOIHOTO MOBEAECHUS TOCYyIapCcTBEHHBIX ciyxaumx. [lo unpopmanuu Tengrinews.kz,
MPOBOJUTCS MOHUTOPHHT COIMATIBHBIX CETe Ha HalW4yue Kakux-aubo ¢ortorpaduii o
MIpa3gHOBAHNN KOPIOPATHBOB, HENPUCTOWHOM IIOBEIEHUM CiIyXallux. B ciaydae Hammuus
Ttakux ¢akroB, nmyonukanuii B CMU o wenpucrtoitHom moBenennu ciyxammx AJ[I'CullK
cpa3y € HE3aMEIJIMTEJIbHO INPUHUMAIOTCS MEpPHl MO0 IPOBEICHUI0 COOTBETCTBYIOIIUX
npoBepok[21].

JpyruM mpumepom, siBiseTcss (akT TOro, YTO B COOTBETCTBHM C IOANYHKTOM 3)
nyHkTa 2 cratb 54 3akona PecryOnmkm Kazaxcran «O JOpOXKHOM JABWKCHHH» OT 17
anpeins 2014 roga Ne 194-V 3PK, Boautens MeXaHUYECKOTO TPAHCIIOPTHOT'O CPEJICTBA UMEET
MPaBoO MOJYYUTHh OT AOKHOCTHOIO JIMIA, 00JIaJaloIero MpaBoM MPOBEPATh AOKYMEHTHI Y
BOAMTENS, PA3bsICHEHUE INPUYMHBI OCTAHOBKHM TPAHCIOPTHOI'O CPEACTBA, MPOBOIAUTH IpU
3TOM (OTO- U BUJICOCHEMKY.
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Bwmecrte ¢ Tem, cornacHo yactu nepBoil u BTopoii ctarbu 145 I'K, «HUKTO HE nMeeT
IIPaBO MCIIOJIb30BaTh M300pakeHue Kakoro-aubo juma 0e3 ero corjacus, a B clydae €ro
cMepTH - 0e3 corjlacusi Hacle[HUKOB, a TaKXke OINMyOJMKOBaHHE, BOCIPOHM3BEACHUE U
pacrpocTpaHeHHe U300pa3uTeNIbHOrO MPOU3BeeHUs (KapTuHa, Gortorpadusi, KUHOGUIBM U
AIpyrue), B KOTOPOM M300paKEHO JApYyroe JHIO, [OMYCKAeTCs JHIIb C COTJIacus
N300pak€HHOI0, a IOCIEe €ro CMEpPTH C COIJlacus €ro JeTed W IEepeXUBLIEro Cynpyra.
Takoro coriacust He TpeOyeTcs, €ClIi 3TO YCTAaHOBJICHO 3aKOHOJATENBHBIMU aKTaMH, JINOO
H300paskeHHOE JIUIO TTO3UPOBAIO 3a mIaTy»[22].

B BblleykasaHHBIX cllydasix, €CJIM BO BTOPOM CIIy4ae HMMEETCSl 3aKOHOJATelIbHOE
3aKpeIUIeHUEe BOJUTENS MEXAaHWYECKOIo TPAHCHOPTHOIO CPEACTBA MPOBOAUTH (POTO- H
BUJIEOCBEMKY, TO B IIEPBOM Cllydae, KOI/la TOCYJapCTBEHHOIO CIYXalllero MOT'YT CHATH Ha
¢$oTO- U BHIIEOCHEMKY, HO HE BCEerja 3TO IMPOM3BOJUTCS C €ro Corjiacus, a IOTOM IyTeM
PacChUTKU IO MOOWMIIBHBIM U ApyruM Iutatpopmam WhatsApp MoxeT OBITH HCIIOJIIB30BAHO
IIPOTHUB HETO.

B coorBerctBun ¢ nynkrom 1 cratem 20 Koncturynun Pecmybnumku Kaszaxcran,
cB00O/1a CIIOBa U TBOpUYECTBa rapanTupyrorcs. Llensypa 3anperaercs[23].

Takum oOpa3zom, eciu OCHOBHOW 3aKOH TapaHTUPYET HaM CBOOOAY CclloBa H
TBOpPYECTBA, [I03TOMY U CHHUMAaTh Ha ()OTO- U BHJEOCHEMKY MOXHO KaK YroJHO CBOOOJTHO
TOJIBKO €CIIM 3TO Ui ce0s, Ha MaMATh U IMOTOM CaMOMY IPOCMAaTpUBaTh 3TH (ororpadun
WIN BUJCO3AIHCH.

Uro xe xacaercs pacrpocTpanenus cBoux (poropador B CMU 1 conuanbHbIX CETAX -
yOJINKOBaTh MOXKHO TOJIBKO TO, YTO HE 3ampelleHo 3aKkoHOM. EcCTb mepeueHb CBEICHMIA,
KOTOpBIE€ pa3rjiamiarh anpuopu Henb3s. Crofa OTHOCSTCS TOCYIAapCTBEHHbBIE CEKPEThl WIIU
UHBIE OXpaHseMble 3aKOHOM TailiHbl (KOMMepueckas, OaHKOBCKas, BpadeOHas), a Takke
Ipornaraijia HapKOTHKOB, MOpHorpadus M Tak Jajnee. 3a MX pasliallleHue MOoCIeayeT
HakazaHue 1o craTthsaMm 185, 223 wim 321 YK PK. Kpome mnpsimoro 3ampera, ecTb psin
cllydaeB, KOTJla Ha paclpocTpaHeHHe CHUMKOB Bcerja Tpedyercs paspeuienue. Paccmorpum
Kaxablii u3 HUX: YenoBek B obOmiectBeHHOM Mecte. [lo 3akoHy, cormacue n3o6paxkaeMoro
auna He Tpedyercs, ecnu: 1) JaHHOE JIMIO MPHUCYTCTBYET WM YYacTBYET B 3PEJIMIIHBIX
KYJIbTYpPHO-MacCOBBIX, COILMAJIbHO 3HAYMMBIX B 00JACTU KYJIbTYphl, CHOPTHUBHO-MACCOBBIX
MEPOTPUATHIX, COOPAHUAX, MUTHHTAX, MECTBUAX WM JEMOHCTPAIMAX U MHBIX MyOJIUIHBIX
MEpONPUATHIX; 2) pacrnpocTpaHseMas HHPOpPMALUs CONEPKUT H300paXKeHue JHlna Hu
CBEJICHHUSI, CBSI3aHHBIE CO CIY)KEOHOW M (MiIM) MyOJIMYHOMN NeATEeIbHOCThIO JAHHOTO JIMIA, a
TaKXe OMyOJIMKOBaHA CAaMHUM JIMIIOM, €r0 3aKOHHBIM NPEICTABUTEIEM MIIHM YITOJIHOMOYEHHBIM
JIMIIOM B UCTOYHHKAX, JIOCTYI K KOTOphIM He orpanuueH. (Crates 14, mynkt 1-1 3akona «O
CMUW».) Ecnu BhllIenepeyrcIeHHOE - He Balll CIy4aid, U Bbl XOTUTE OIYOJIMKOBAThH I/I€-TO
CHSTOTO BaMH 4YeJIOBEKA - CIPOCHUTE €ro paspelieHus Ha nyonukanuio. VHade BB
Hapymute 145 crateio ['pakganckoro koaekca PK, koropas 3amumaer u3oOpakeHHe
rpaxnaad. KoneyHo, oxpaHa n3o0pa’keHusl HE 3allpeliaeT ero Moay4yeHus, HO €CJIH YelIOBEK
IpsIMO BO3paXkaeT MPOTHB TOTO, YTOOBI €r0 CHUMAJIH, JIy4lle NMPUHATH 3TO BO BHUMaHHE U
MpeKpaTuTh cheMKy. YacTHasi coOCTBeHHOCTh. Peanusys cBoe mpaBO COOCTBEHHOCTH,
YeJIOBEK MOXKET 3alpeTUTh CHUMATh B €ro KBapTHpE, Ha Jaye, NPUHAMJIEKAIEM €eMy
3eMeJIbHOM y4acTKe U Tak jaajee. OHaKo OH JOJHKEH OMOBECTHTh O CBOEM 3aIlpeTe 3apaHee.
CraenaTb 3TO MOXHO B BUJI€ TaOJIUYKH MU OOBsIBIIEHUS B ycTHOM ¢opme. [loaTomy, koraa k
BaM IMOJAXOJIUT OXPaHHUK WM XO3fMH COOCTBEHHOCTM M cOOOIIaeT, 4TO 37ech
¢dororpadupoBate Henb3sl, Bbl 00s3aHbI MPEKPATUTh CheMKY. CHATBIE O 3TOTO MOMEHTa
Kaapbl (MMPU OTCYTCTBUM 3HAKOB O 3allpeTe CHEMKH) SIBIISIOTCS Balleil COOCTBEHHOCTHIO.
[TonbITKM OXpaHHUKA WIIM COTPYIHUKA MOJTULUH YAATUTh UX WIK U3BATH (DICIIKY ¢ KaMephl -
y)K€ IOCSraTelbCTBO Ha Ballle HMYLIECTBO. Takue MAEHCTBUS yMECTHBI TOJIBKO IIpH
COCTaBIICHMHM TMPOTOKOJIA. Briamenblbl TOProBBIX IIGHTPOB, PECTOpPAHOB, Kade, B CBOIO
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oyepesb, MOTYT YCTaHABIMBATh CBOM IPaBUJIa MOBEICHHs IMOCETUTENEH, HO HE 3ampeT Ha
CbEMKY BBUIY JEHCTBHUS 3/€Ch IyOJIWYHOro JaoroBopa. [IpumueM uMX mpaBuiia HE IOJKHBI
IIPOTUBOPEUYUTH 3aKOHOATENBLCTBY PK.

[ToaTomMy, 1O HalmieMy MHEHUIO [UIsl CHSTHS HPOTHUBOPEYMM, Ba)XKHO YETKO
OTIPEJNICNIUTHCS C TAKUMHU MOHATUSMH KaK «M300pakKeHUE YEIOBEKay», «M300paXKEHUE JIULAY,
«300pakeHrue MyOIMYHOTO JIHIAY, «U300pakeHHe (GUTypbl YeIoBEKa», «U300paKCHHE
KecTa», ¥ MHOTO€ JPYroe, YTO MOXKET CTaTh OOBEKTOM aBTOPCKOTO mpasa. OTHOCATCA JH
Ha3BaHHbIE BUIBI M300paxeHUl K (opme nepenayun UHGOpMALMU, U HET JIU HPU 3TOM
HapyIICHU aBTOPCKUX TPaB, €CIIM B HEW MPUCYTCTBYET N300pakeHue yenoBeka? Bo3Hukaer
TaKk)Xe BOIPOC O BO3MO>KHOCTH HCIOJIb30BAaHUS I0JI0Cca YeJOBeKa (MM €ro MOAJEIKU JIMOo
€ro MapoanH), B KAKUX-TO MEPONIPUATHIX 0€3 COTIacus YeloBeKa MM ero HACIEeJHUKOB, WIN
WCIOJIb30BaHWE B PEUYU BBICTYMAIOIIETO KPBUIATHIX BBIPAXKEHUH M3 (PUIBMOB, CTaBIIUX
HapOJIHBIM JOCTOSIHUEM?

K npumepy, B coorBercTBUU co cTaThéil 990 'K perynupyroTcsi npaBOOTHOIICHUS
IpaBa MCIIOJIHUTEIICH, TPOU3BOIUTENICH (POHOTpaMM, OpraHu3anuidi 3PUPHOTO U KaOEITHLHOTO
BELIaHMS, SIBJISIOMIUXCS MHOCTPAHHBIMHU TPaKJaHAMH WM UHOCTPAHHBIMU IOPHAWYECKUMU
JIMIIAMH, €CITH OHU OCYILECTBHIIN TIEPBYIO TIOCTAHOBKY, HCIIOJHEHHE, 3aIIUCh WIIU TIepeiady B
a¢up BHe Tepputopun PecnyOnuku Kazaxctan, AeWCTBYIOT Ha €€ TEppUTOpUU B
COOTBETCTBHHM C MEXKIyHApOAHBIMH JIOTOBOPAaMH, paTH(PUIMPOBAHHBIMH PecmyOnukoi
KazaxcraH.

3apyOekHasi TpakTHKa II0Ka3bIBae€T, YTO HapylIeHHEe IpaBa Ha H300paKeHHE
BCTpPEUaeTCss U B XOJie M30MpaTeNbHBIX KaMIIaHUU HEKOTOPBIX CTpPaH, KOTJa KaHIUAAThI
WCTOJB3YIOT B CBOMX AardTallMOHHBIX MPOIYKTaX H300paXCHUS HW3BECTHBIX MOJIUTHKOB,
apTUCTOB, CIIOPTCMEHOB M JPYTUX JIMIl, B TOM 4HcCiIe U 0e3 UX coriacus, NpUBIEKas TaKUM
oOpa3om OoJiblIIe 3JIeKTOpaTa Ha CBOKO CTOPOHY.

BwMmecte ¢ Tem, B Hamell ctpaHe coriacHo nyHKTY 10 ctateu 27 KoHCTUTYIIMOHHOTO
3akoHa PecnyOmukm Kazaxcran ot 28 centsops 1995 roma Ne 2464 «O BwIOOpax B
Pecnybnuke Kaszaxcran», 3ampeimaercss MpOBEJEHHE MPEIBBLIOOPHONM aruTanmuum ¢
WCIIOJIb30BaHNEM M300pa’keHUsl Kakoro-inbo ymia 6e3 ero MMCbMEHHOIO pa3pelieHus, a B
CIlydae ero CMepTH - 6e3 MUCbMEHHOT'0 pa3pelieH sl HaCIeTHUKOB [24].

B cdepe 6usneca B Kazaxcrane yxe nMmerorcs (akTbl, KOr/ia HEKOTOPbIE peKJIaMHbIe
KOMITAaHUU HCTIONB3YIOT KapUKATyphl HA U3BECTHBIX JIOJIEH MPHU MPOaaKe KBapTHP.

Tak, mo uapopmarmu Tengrinews.kz. B 0THOM W3 JKUIJIBIX KOMIUIEKCOB T. AJIMaThI
MOSIBUJIACh peKiama KBapTHUP B JKUJIIOM KOMIUIeKce co cnoranoM «Krto 31o? Bo3moxkHo, Bat
Oyayummii coceny». Ilonp3oBaTenu 3aMeTHIIN, YTO M300pakKeHHbIE HA KapuKaTypax «Oynyiue
cocen» YIUBUTENBHO TIOXO0XH, K NpUMepy, Ha »dKc-riaBy HamuonaneHoro OaHka
Ka3zaxcrana, mOMyIsSIpHOTO Ka3axCTAaHCKOTO TIEBIA, a TAaKK€ HEKOTOPBIX W3BECTHBIX
MOJUTUYECKUX JiesiTeneil, OmorepoB Kazaxcrana. Mexay TeM B pekJlaMHOW KOMITAHHH,
KOTOpast peaji3yeT 3Ty aKIHI0, MOSCHSIOT, YTO XYA0KHUK IIPH MOJTOTOBKE paboT n300pa3ui
orpeJieieHHble TUMaxH. «Mbl pa3paboTany KOHLENIHMIO, PEKJIAMHYI0 KaMIaHHI0, KOTopas
Obula OCHOBaHa Ha TOM, YTO Ba)XHO 3HATh HE TOJBKO CTOMMOCTh KBApPTHPHI HIIU
oIpeJielIeHHbIe TeXHUYecKue TpeboBanus. Ho koraa Mbl mokymnaeM KBapTHPBI, Mbl ITOKYIIAaeM
U cocelieil, Takas ecTh moropopka. Ha 3ToM MbI xoTenn 3a0cTputh BHUMaHUE. [109TOMY MBI
XOTeNu 0OpaTUTh BHUMAaHME JIOAEH, MOKyHaTead MOTYT JIMYHO MO3BOHUTH MPOAABLIAM U
y3HaThb O CBOMX coOcelsiX. BHemHe Ha OaHHepax Mbl B3sUIH COOHMpaTeNbHBIE 0OO0pa3bl
OIpeJIeNIEHHBIX TUIaXel (PUHAHCUCTOB, FOCCIYKAIIMX, YAHOBHUKOB, 3CTPAIHBIX NEBLOBY. B
CBOIO Oue€pellb, IOPUCTHI CUUTAIOT, YTO 3Ta AKUUS MOXKET CTaTh MPEAMETOM CyIeOHOro
pazbupatenbcTsa [25].

Takum oOpa3oMm, HaMu cJellaH BBIBOJ, 4YTO HEJOCTaTOYHasi pa3pabOTaHHOCTH
HAIIMOHAJILHOTO 3aKOHOJATelIbCTBA B 3TOM cdepe, a TakkKe HEAOCTaTOUHAs cCyacOHas
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NPaKTHKa, OrPAHUYEHHOCTh aKTOB O(UIMAIBHOTO TOJIKOBAHUS, Pa3bSCHSIOMIUX TOHKOCTH
3TOrO0 MpaBa HE CIHOCOOCTBYET CHIDKCHUIO HApYIICHHWH IpaB  4YejloBeKa Ha
HETPUKOCHOBEHHOCTh YaCTHOM Jku3HH [26].
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